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New addition to Trade Law Chambers

Trade Law Chambers has the
pleasure of welcoming Niel
Joubert as a Director of the
firm, moving to us from Bow-
man Gilfillan Attorneys. Niel
has a strong record of experi-
ence in international trade law
and in commercial law. He has
dealt with matters in WTO dis-

pute settlement, trade reme-

dies, regional trade agree-

ments and the commercial
aspects of cross border
trade. He has previously

served with the WTO Secre-
tariat and the Trade Law Cen-
tre for Southern Africa. He
holds a Bachelors in Com-
merce, a Bachelors in Law, an

LLM in international trade law,

The importance of customs duties

We continually warn clients
about the risks associated with
international trade transactions
and advise on the numerous
ways to mitigate these risks.
Often clients are only con-
cerned with certain issues re-
lating to relationship between
the two parties, being the im-
porter and the exporter. In this
context clients ask advice on
the best method of securing
Incoterm

payment, which

(payment and risk terms)
should be applied and what the
most appropriate method of

dispute resolution should be.

These are very important con-
siderations and should not
neglected, however clients
often omit to consider customs

duties.

Customs duties (or tariffs)
could have a major influence
on your revenue and could
possibly even make importa-
tion or exportation economi-
cally unfeasible. However, it
may well be that no customs
duty is payable or that a lesser
duty is levied or even that you
may obtain a refund (or rebate)
of the customs duty paid. Un-
fortunately clients often commit
grave mistakes in determining
which customs duty is applica-
ble to their products. Determin-
ing which customs duty is ap-
plicable to a product is a com-
plex exercise and expert ad-
vice should be sought. Often
clients make use of clearing
agents or freight forwarders (or
worse still they decide for

themselves) in advising them

and a joint masters degree in
International Law and Econom-
ics (M.LL.E.) from the World
Trade institute (WTI) in Bern,
Switzerland. Niel joined Trade
Law Chambers at the begin-
ning of July and we encourage
our clients and friends to en-

gage with him.

on which customs duty will be
applicable. Unfortunately there
are very few persons experi-
enced in customs determina-
tions and this leads to errone-
ous determinations which have
very real financial implications.
The incorrect determination of
a customs duty does not only
lead to the retrospective impo-
sition of the correct duty, but
could lead to a substantial fi-
nancial fine or imprisonment. In
addition the goods are im-
pounded until the outstanding
duties and fines have been
paid. As we have seen in re-
cent case law, the importer’s or
exporter’s ignorance or inten-
tion is also an irrelevant con-
sideration in minimizing retro-
spective imposition of the cor-

rect duty as well as fines or
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“Determining which

customs duty is

applicable to a
product is a complex
exercise and expert

advice should be

sought”
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The importance of customs duties (cont’d)

imprisonment.

The incorrect declaration
could also imply that you do
not have any history in
importing or exporting a

particular product.

This could, in certain

circumstances, prevent you
from further importing or
exporting that product. An
example hereof was seen in
the recent quotas imposed on
clothing and textiles being
imported from China. All of a
sudden many importers could
not receive a quota, because
they have been importing
under the incorrect tariff
heading. Any such hassle
may be avoided by obtaining
a prior legal opinion on the
would

matter, which cost

mostly be negligible in
comparison with any loss
which the business has now
suffered as a result of not

seeking such advice.

Customs duties are not

however only about
determining what tax is
applicable to a product. It may
even be used to strategically
position your business.
A thorough knowledge of
customs duties will show you
that there are various ways to
claim a refund (also referred

to a as rebate or drawback)

on the tax you pay for your
Such

could therefore be used to

imports. knowledge

position your business as an

exporter for example. Such

‘tax-free’ imports relate to
amongst other things the
following:

« imports of goods used in the
manufacture of other goods
for local consumption;

« imports of goods used in the
manufacture of other goods
for export;

« imports of goods which are
only temporarily in the country
for adjustments, repair, etc
which is then re-exported; and
« imports of goods for local

consumption.

There are vast differences in
the rules that apply to each of
these refunds and importers
will not automatically receive
the refunds. Instead importers
have to apply for these
refunds, preferably before the
goods were imported, in order
to receive these refunds. The
importer will also have to
comply with certain legal
requirements, which varies
between the purposes for
which the goods are imported,
before such an application will
be approved. It will be
worthwhile to request a
comprehensive review of your

business’ customs exposure.

Such a review may save your
business a great deal of

money.

Some businesses may be

tempted to approach the
South Africa Revenue
Services (SARS) for a

customs determination (at a
fee of course), but be weary of
the fact that SARS is not
bound by such determinations
and may, and it has
happened, decide to reverse
its determinations. In such
cases it would have been best
to have obtained an objective
legal opinion which could be
defended should the need

ever arise.

Rian Geldenhuys
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Managing your import/export risks — avoiding pitfalls in interna-

tional transactions

The world has truly become a
global
South

have seen phenomenal im-

marketplace. Many
African  businesses
port/export successes since
South Africa’s return to the
global arena in the post-1994
era. For every success, how-
ever, there have also been
numerous  failures. Even
some of the most successful
importers/exporters will admit
that these successes did not
happen overnight and that
they often had to learn from

costly mistakes.

While it has become easier to
engage in international trade,
the risks involved have essen-
tially remained the same. It is
important for the continuing
success and existence of their
businesses that importers/
exporters obtain proper legal
advice to ensure that they
minimize these risks as far as

possible.

Doing business internationally
involves various risks and
challenges. Different coun-
tries might have different lan-
guages, cultures, preferences
and currencies but more im-
portantly they often have
completely different legal sys-
tems. While an importer/
exporter might not give this

much thought when signing

an international contract, it is
very important to carefully
consider the choice of law
and jurisdiction that will gov-
ern the contract. Ignoring
these issues could prove to
be very costly in the event of
a dispute between the parties

to the contract.

Where an international con-
tract is subject to the laws of
another country, the importer/
exporter would be well ad-
vised to obtain a legal opinion
from legal counsel in that
country on the validity and/or
enforceability of the contract.
Local firms have established
relationships with overseas
firms and could provide im-
porters/exporters with refer-
rals to reputable counsel.
Importers/exporters should
give careful thought to the
applicable jurisdiction, as the
costs of taking legal action in
another country might be pro-
hibitive for most emerging
import/export businesses.
Parties often agree to interna-
tional arbitration to overcome
these problems, but a badly
drafted

could see the

arbitration  clause
importer/
exporter ending up in a worse
position, both from a cost and
timing perspective. It is there-

fore critical to ensure that any

international contract contains
a well drafted dispute resolu-

tion clause.

Regardless of the applicable
law, there are certain steps
importers/exporters can take
to minimize their risks. As with
any sale or purchase agree-
ment, an importer/exporter
should undertake a legal due
diligence process. The due
diligence process is especially
important where an importer/
exporter deals with an over-
seas party for the first time.
Among other things it is im-
portant to verify the details of
the parties/companies in-
volved, to establish whether
they have the necessary au-
thority to transact and/or
whether they actually hold title
to the goods they intend to
sell. When dealing with coun-
terparties in less well-known
or inaccessible jurisdictions,
importers/exporters can make
use of various consulting
firms that offer international
verification services. The cost
of these services varies
greatly, depending on the
jurisdiction involved and the
level of information required.
However, obtaining such in-
formation can be very impor-

tant in the assessment of risk.

Ensuring that an international
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“While it has become
easier to engage in
international trade,

the risks involved
have essentially

remained the same”

“Regardless of the

applicable law, there
are certain steps

importers/exporters

can take to minimize

their risks”
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“Different Incoterms

can have significant
cost implications and
will determine which
party is responsible
for the insurance of
the goods whilst in

transit”
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The Annual African Trade
Moot is a joint initiative of the

University of Pretoria and the

University of the Western Cape.

with the support of the WTO.

The competition is a unique

opportunity for students from b
English-speaking African coun-

tries to engage in topical trade

issues related to international

trade law as argued before the

WTO Trade Dispute Settlement

Body. Ideally, a team should
consist of one law and one eco-

nomics student.

Visit www.chr.up.ac.za
for more information

| The Annual

Centre for
Human Rights

Managing your import/export risks — avoiding pitfalls in interna-
tional transactions (cont’d)

contract contains proper pro-
cedures for payment is also
very important. To avoid risk it
might be necessary to require
that certain guarantees are
put in place before payment or
In this
regard international contracts

delivery take place.

often provide for payment by
way of irrevocable letters of
credit against the delivery of
clean bills of lading. This is
one of the ways in which im-
porters/exporters can ensure
that delivery only take place
once payment has been re-

ceived and vice versa.

Furthermore, while many im-
porters/exporters make use of
freight forwarders and clearing
agents for the shipping and
clearing of their goods, it re-

African Trade
Moot is a joint initiative of the
University of Pretoria and the
University of the Western
Cape, now in its 6th year.
Drawing on our expertise in
agricultural  trade  issues,
Trade Law Chambers has
designed the 2009 moot prob-
lem for the competition. The
competition is a unique oppor-
tunity for students from Anglo-

phone African countries to

mains essential to ensure that
the terms of shipment in-
cluded in an international con-
tract correspond to the parties’
rights and obligations in terms
of the contract. The applicable
Incoterms stated in the con-
tract will determine how costs
and risks are shared between
Different
terms can have significant

the parties. Inco-
cost implications and will de-
termine which party is respon-
sible for the insurance of the
goods whilst in transit.

Apart from contractual issues,
importers/exporters should
also keep abreast of import/
export regulations applicable
to the products they import
and export. They should espe-

cially be aware of the possibil-

engage in topical agricultural
trade issues in international
trade law as would be argued
WTO
Students studying towards a

before a panel.
Bachelors degree in law or
economics are eligible to par-
ticipate in the competition and
ideally a team should consist
of one law and one economics
student. The judges who act
as the WTO panelists will con-
sist of representatives of the

ity of trade remedies such as
anti-dumping measures being
imposed on their products,
whether locally or abroad.

It should be clear to all import-
ers/exporters that in today’s
complex trading environment
they need to do their home-
work properly before entering
into international transactions.
While such deals might seem
very lucrative, there are many
risks involved. Where they
have any uncertainties regard-
ing such transactions, import-
ers/exporters  should seek
expert advice to ensure that
they do not make costly mis-
takes.

Niel Joubert

i Africans explore the WTO Dispute Settlement Mechanism

participating law faculties in
the preliminary rounds. In the
final rounds judges will be a
panel of regional trade experts
which will include representa-
tives from the WTO Secre-
tariat and actual former WTO

panelists.

WTO dispute settlement is
essentially an international
quasi-judicial process for trade

matters — a trade court.

www.tradelawchambers.co.za




Africans explore the WTO Dispute Settlement Mechanism

(cont’d)

Officially, the WTO legal text
that governs the settlement of
disputes is the ‘Understanding
of the Rules and Procedures
Governing the Settlement of
Disputes’, colloquially referred
to as the dispute settlement
understanding, or DSU for

short.

Dispute settlement is a central
feature in the multilateral trad-
ing system. Sadly Africans
have been relatively shy in
engaging in the process,
hence the importance of
events like the African WTO
Moot Court in engendering an
understanding of the benefits
of dispute settlement. Over
the past 15 years, that is since
its inception, WTO Dispute
Settlement has proven to be
one of the most effective in-
struments available in any
multilateral forum to defuse
disagreements between coun-

tries as to their respective

rights and obligations under
the WTO’s

aquis of international law. The

rather unique
WTO’s 10 year anniversary
strategic review under the
auspices of former Director
General Peter Sutherland
found the dispute settlement
system to be a ‘unique contri-
bution’ to the stability of the
global economy, a construct
‘to be admired’ and ‘a signifi-
cant step forward’ in the rules
based system of international
trade diplomacy. Matters be-
fore the WTO are between the
governments of  Member
countries and natural or legal
persons parties do not have
standing in the WTO gener-
ally, or under the dispute set-
tlement system. Industries
and farmers thus rely on the
government to initiate a WTO

action.

With 3 out of every 4 Africans

working in the agricultural

New trading conditions for SA business

Recently South Africa has
enacted legislation which pro-
tects the consumer against
certain practices by business.
This legislation requires a
business to modify its behav-
iour in certain areas and is not
only intended to protect the

consumer from unfair busi-

ness practices. As an exam-
ple, franchise agreements in
future would need to comply
with certain requirements. As
an example, a franchisee may
cancel a franchise agreement
without cost or penalty within
10 business days of signing

that agreement.

sector, where the continent |

has a sizeable comparative
advantage, it is not surprising
that agricultural subsidies as
provided to farmers in the
developed world have been
contentious for African farm-
ers. The 2009 Trade Moot
Court competition is thus de-
signed to attune participants
to the role of agriculture on
the African continent and to
introduce them to the key con-
cepts surrounding the use of
agricultural subsidies in terms
of the WTO’s rules.

The event will be held be-
tween 28 September - 2 Octo-
ber 2009, and further details
can be found on our website.
Trade Law Chambers actively
encourages regional law fac-
ulties to make use of this

unique learning experience.

Hilton Zunckel

Bundled offerings (i.e. where,
as a condition of the provision
of a good or services, some
additional good or service
needs to be acquired from the
same supplier) is further pro-
hibited in

stances and serves as an-

certain circum-

other example of the need for

“With 3 out of every 4

Africans working in
the agricultural
sector, where the
continent has a
sizeable comparative
advantage, it is not
surprising that
agricultural subsidies
as provided to
farmers in the
developed world
have been

contentious for

African farmers”
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“Businesses are

well advised to
familiarise them-
selves with the

application of

these rules”

New trading conditions for SA business (cont’d)

all businesses to comply with
the Consumer Protection
Act. Luckily the final legisla-
tion did do away with many
of the concerns business
had with the consumer’s
rights to return goods or ser-
vices purchased, however
these rules would still need
to be assessed by busi-
nesses in order to safeguard
themselves against unfore-
seen returns. The Act also

makes provision for the ap-

About the firm

Trade Law Chambers is a
highly specialized trade law
company which brings to-
gether international trade
lawyers and interdisciplinary
trade practitioners advising
and supporting clients at the
local, regional and interna-
tional level. Trade law and
trade regulation is our core

specialisation.

plication of the new rules to
pre-existing transactions and
agreements and businesses
are well advised to familiar-
ise themselves with the ap-
plication of these rules as
they differ according to the
exact field (for instance the
right to receive information
concerning the transaction in
plain and understandable
language or the disclosure of
so-called grey goods) regu-
lated by the Act. Luckily

The lawyers at Trade Law
Chambers are recognised as
specialists in international
trade law and have many
years experience in the prac-
tice of international trade
regulation and the formula-
tion of trade policy in many
countries and regions in both
the developing and devel-

oped world.
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business do have limited
time in order to ensure that
they comply with the Act, as
the provisions of the Act only
comes into effect within 12
months to 18 months from
29 April 2009. The legisla-
tion will apply equally to for-
eign firms entering the South

African market.

Rian Geldenhuys

For more information on our
firm or professionals and
new developments in trade,
kindly visit our homepage at

www.tradelawchambers.co.za
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